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ARGUMENT

We say that the Episcopal Church is hierarchical’ and that ultimate
authority lies with its General Convention.” Now, for the first time, the defendants
are saying that the Church is “regional rather than national” and that ultimate
authority lies with the diocesan bishop, not the General Convention.” They try to
distinguish Serbian Eastern Orthodox Church v. Milivojevich, 426 U.S. 696
(1976), but the church in that case is quite similar in structure to The Episcopal
Church. See infra, pp.9-11.

The defendants also contend that they were not removed as Bishop
and Trustees in accordance with church documents. See Relators’ Reply, pp.1, 19-
21. That is incorrect. See infra, pp.3-8. Moreover, the courts must defer to The
Episcopal Church on those issues because, even if “neutral principles” apply, the

identities of the Bishop and the Trustees are ecclesiastical questions.*

ey

! See Response, pp.33-34.
2Id.,p.2.

> See Relators’ Reply, pp.13-14.

* See Petition, p.10 (arguing that under the “neutral principles” standard “[c]ourts must
accept as final and binding the decision of the highest religious judicatories only as to religious
law, principle, doctrine, discipline, custom, or administration.”) (citing All Saints Parish
Waccamaw v. The Protestant Episcopal Church and the Diocese of South Carolina, 385 S.C.
428, 685 S.E.2d 163 (2009), petition for cert. filed, No. 09-986 (Feb. 12, 2010).



1.  All parties are before the court.

The defendants argue that, unless their Rule 12 motion is granted, a
judgment “may never bind anyone locally” because the “new diocese is not a
party.” Relators’ Reply, p.4.° But they cite no authority allowing a trial court to
grant a Rule 12 motion on account of a missing party.

In any event, all parties are before the trial court. The “old diocese” 6
has sued the “new diocese.” ' The “old diocese” has also sued Iker and the old
trustees, who still claim to be Bishop and Trustees, even though they have left The
Episcopal Church.® The defendants, in turn, have sued Bishop Gulick and the new
trustees. See Response, p.16 & n.62.

2. Texas courts follow the deference rule.
The defendants cite eight cases in which the courts have “treated the

neutral-principles approach as a given.” Relators’ Reply, pp.7-8. But in every

o

case, the “neutral principles” language was dicta. In four cases, the courts

expressly held that the dispute was ecclesiastical in nature.” Two others were tort

> See also Petition, p.14.
® The Episcopal Diocese of Fort Worth.

" The Anglican Province of the Southern Cone’s Diocese of Fort Worth, holding itself out
as “The Episcopal Diocese of Fort Worth.”

¥ See Amended Petition, pp.2-3 99 5-6 (Relators’ Record, Tab 2).

? See Dean v. Alford, 994 S.W.2d 392, 395 (Tex.App.--Fort Worth 1999, no pet.) (“the
issue of a pastor’s ouster is ecclesiastical in nature.”); Hawkins v. Friendship Missionary Baptist



claims against pastors, which did not involve control of church property.'® This
leaves only Presbytery of the Covenant, which we discussed,'' and Chen v. Tseng,
where the parties agreed that “neutral principles” would apply.'?

3.  The Bishop was replaced in accordance with the Church Canons.

The defendants concede that The Episcopal Church had the power to
remove Iker."” Thus, a Review Committee certified that Iker had “abandoned the
Communion.” "* The Presiding Bishop then issued an “Inhibition” ordering him to

“cease from exercising the gifts of ordination.” > This was in accord with the

Church, 69 S.W.3d 756, 759 (Tex.App.--Houston [14th Dist.] 2002, no pet.) (“this dispute
involves an ecclesiastical matter”); Smith v. N. Tex. Dist. Council of Assemblies of God, No. 2-
05-425-CV, 2006 WL 3438077, at *3 (Tex.App.--Fort Worth Nov. 30, 2006, no pet.) (“this was
a purely ecclesiastical matter”); Cherry Valley Church of Christ/Luther Clemons v. Foster, No.
05-00-10798-CV, 2002 WL 10545, at *4 (Tex.App.--Dallas Jan. 4, 2002, no pet.) (not
designated for publication) (discussed at Response, p.41-42).

' See Westbrook v. Penley, 231 S.W.3d 389, 400-402 (Tex.2007) (refusing to apply
“neutral principles” to a professional negligence claim against a pastor, who also was a licensed
counselor); Libhart v. Copeland, 949 S.W.2d 783, 793 (Tex.App.--Waco 1997, no pet.)
(allowing recovery under fraud exception to deference rule).

' See Response, pp.40-41 (discussing Presbytery of the Covenant v. First Presbyterian
Church of Paris, Inc., 552 S.W.2d 865, 870 (Tex.Civ.App.--Texarkana 1977, no writ)).

12 See Chen v. Tseng, No. 01-02-01005-CV, 2004 WL 35989, at *6 (Tex.App.--Houston
[1st Dist.] Jan. 8, 2004, no pet.). Cf Greanias v. Isaiah, No. 01-04-00786-CV, 2006 WL
1550009, at *9 (Tex.App.--Houston [1st Dist.] Jun. 8, 2006, no pet.) (distinguishing Chen).

13 See Relators’ Reply, pp.14-15 (conceding that “certain bodies within [the Episcopal
Church] have the power to remove a bishop.”) (citing Canon IV.5.2 (144) (dealing with trial of

bishop for misconduct) & Canon IV.9.1 (154) (dealing with removal of bishop for “abandonment
of communion™).

' See Response, p.12 (quoting Henderson letter, p-1(329).

' See Inhibition, at Buchanan aff. (Ex.5) (331).



Church Canons.'®

Next, after receiving Iker’s written response, the Presiding
Bishop, with the advice and consent of the Advisory Council, declared that Iker
had voluntarily renounced his ordained ministry and that he was “therefore,
removed from the Ordained Ministry of [the] Church and released from the
obligations of Ministerial offices.” '’ This accorded with a Canon authorizing the
Presiding Bishop, with the advice and consent of the Advisory Counsel, to declare
that a bishop has renounced his position in writing.'"® But the defendants
erroneously argue that Iker was removed for “abandonment of communion,” under
a Canon that requires a majority vote of the House of Bishops."’

Certainly, the courts must defer to the Church on this point. Bishop
Dionisije made similar arguments in Milivojevich. He said that the Serbian

Eastern Orthodox Church violated its own penal code in removing him as Bishop.

See Serbian Eastern Orthodox Diocese v. Milivojevich, 60 111.2d 477, 328 N.E.2d

L)

268, 279 (1975), rev'd 426 U.S. 696 (1976).

Under those penal code provisions, “the Holy Assembly could not

transfer Bishop Dionisije . . . without a previous hearing, investigation, and

' See Canon IV.9.1 (294).

'” Buchanan aff, p-3 (130) (quoting Certificate of Renunciation, at Buchanan aff. Ex. 7)
(334).

** See Canon 111.12.7(a) (251).

"” See Relators® Reply, p.15 & n.41 (citing canon IV.9.1) (294).



judgment brought by the Holy Synod.” Milivojevich, 328 N.E.2d at 279. But, in
Dionisije’s case, the “investigation commission did not . . . hold a hearing of
witnesses or collect proof of the charges,” and he “was not given an opportunity to
answer all the accusations, nor did he receive proof of the charges.” Id.

Also, under the penal code, the Holy Synod should have acted only
as the court of first instance, and Dionisije could have appealed to the Holy
Assembly. Instead, the “Holy Assembly acted as the court of first instance,” and
Dionijise had no appeal. Id. at 280. Therefore, according to the Illinois Supreme
Court, Dionijise’s removal was “not in accordance with the prescribed procedure
of the constitution and the penal code of the Serbian Orthodox Church.” Id. at 281.
It therefore reversed the trial court, which had upheld Dionisije’s removal. Id. at
284. But the U.S. Supreme Court held that the Illinois Supreme Court decision

rests upon an impermissible rejection of the decisions of the highest

ecclesiastical tribunals of this hierarchical church upon the issues in

dispute, and impermissibly substitutes its own inquiry into church
polity and resolutions based thereon of those disputes.

Milivojevich, 426 U.S. at 708. For these same reasons, the courts in our case must
defer to the Episcopal Church as to Iker’s removal. See Response, p.33.
The defendants also say that the Presiding Bishop exceeded her

powers by “appointing a local bishop.” Relators’ Reply, p.19. But the Presiding

Bishop appointed no one. She merely convened a special meeting of the diocesan

convention, which elected Gulick. See Response, pp.13-14. Again, this was in



accord with Canons.?® The General Convention then ratified the actions of the
special meeting,”' and again the defendants concede that it has this power.?
The defendants say that the General Convention’s actions were mere
“courtesy resolutions.” Relators’ Reply, p.20. But Gulick was seated and
credentialed by the General Convention. See Response, pp.14-15. Certainly, a
trial court would not have abused its discretion by concluding that ratification
occurred. But again, the courts cannot reach these issues; instead, they must defer
to the General Convention.
4. The Trustees were replaced in accordance with the diocesan documents.
By resolution, the diocesan convention declared that the Trustee

23

positions were vacant.” The courts must defer to this decision, just as the

Greanias court deferred to the Metropolitan’s decision to remove the Cathedral
trustees. See Response, pp.36-38. Similarly, the courts must defer to the

¢

convention’s decision that the old trustees were no longer “Lay persons in good

%0 See Canon I11.13.1 (254) (“A Diocese without a Bishop may, by an act of its
Convention, and in consultation with the Presiding Bishop, be placed under the provisional
charge and authority of a Bishop of another Diocese . . ., who shall by that act be authorized to
exercise all the duties and offices of the Bishop of the Diocese until a Bishop is elected and
ordained for that Diocese or until the act of the Convention is revoked.”) (emphasis added).

2! See Response, pp.14-15.

?2 See Relators’ Reply, p.12 (“Relators concede that [the Episcopal Church] can
recognize a new diocese, a new bishop, and new trustees as its representatives in Fort Worth--
which appears to be what it has done.”) (emphasis added).

%3 See Response, p.13.



standing,” just as the Cherry Valley court deferred to the congregation’s decision to

remove trustees “according to the custom and practices of the church.” Id. at 41-

42 24

The defendants contend that, whether the “old trustees were in good
standing” is not “an ecclesiastical question,” because it “can be determined by
reference to the Parish Register kept in each parish.” Relators’ Reply, p.10 n.23.
They cite Diocesan Canon 28, which requires parish priests “to maintain a Parish
Register listing communicants in good standing.” Id. But that canon goes on to

provide that

no parish shall be required to continue as a communicant . . .

one who has abandoned the Communion of this Church by an open
renunciation of its doctrine, discipline and worship, or by a formal
admission into a religious body not in communion with this Church.

Canon 28.4 (1541) (emphasis added). It is well settled that a civil court

cannot decide who ought to be members of the church, nor whether
the excommunicated have been justly or unjustly, regularly or
irregularly, cut off from the body of the church.

Westbrook , 231 S.W.3d at 399 (emphasis added).” Thus,

2% citing Cherry Valley, 2002 WL 10545, at *3. See also Alexander v. Allen, No. 14-04-
01110-CV, 2005 WL 3369884, at **3-4 (Tex.App.--Houston [14th Dist.] Dec. 13, 2005, no pet.)
(holding that exclusion of church members from voting because they had “fail[ed] to show a
cooperative attitude toward the Pastor, and the church program” was an ecclesiastical question.).

%3 quoting Watson v. Jones, 80 U.S. 679, 727 (1872). See Tran v. Fiorenza, 934 S.W.2d
740, 743-744 (Tex.App.--Houston [ 1st Dist.] 1996, no pet.) (“[ W]hether Father Tran was
excommunicated is unavoidably an ecclesiastical matter.”). See generally Fowler v. Bailey,
1992 OK.160, 844 P.2d 141, 144 & n.3 (1992) (collecting cases).



[t]he church has a right to determine the qualifications for

membership, and whether one is a member in good standing is a
matter of an ecclesiastical nature, relating to the government and
discipline of the church, and its decision is binding on the courts.

In re Kaminsky, 295 N.Y.S. 989 (Sup.Ct. 1937) (emphasis added).”

Finally, Bishop Gulick’s action in appointing new trustees also
accords with the Diocesan Canons. His election as bishop automatically made
Gulick chairman of the board.’ And when there is a vacancy on the board, “the
Bishop nominates new board members,” and the board “fills] any vacancy.” 2
Also, under the bylaws of the Corporation, “[a]ny vacancy in the board . . . shall be
filled by vote of the majority of the members of the board remaining in office
although such majority is less than a quorum.”  Thus, once the old trustees were
removed, Bishop Gulick could “fill any vacancy.” Finally, The Episcopal Church
has ratified the selection of the new trustees,’® and the defendants have conceded

that 1t has this power}31

% aff’d, 13 N.E.2d 456 (N.Y.1938).
27 See Diocesan Canon 17.2 (1532).
%% Diocesan Canon 17.3 (1532).

** Bylaws, p.3 (Art. I1.9) (360).

0 See Response, p.15.

3! See Relators’ Reply, p.12 (quoted supra, p.6).



5. The General Convention, not the diocesan
bishop, stands at the top of the hierarchy.

For the first time, the defendants are saying that The Episcopal
Church is “hierarchicz}l only within a diocesan region.” Relators’ reply, p.19. As
sole support for this revolutionary argument, they cite a dictionary definition of
“episcopacy.” Id., p.13.*> But “episcopacy” can also refer to government by

33

bishops_in convocation.™ Thus, the Serbian Eastern Orthodox Church is governed

by a “Holy Assembly of Bishops,” which is “a body composed of all the diocesan
bishops”; therefore, it is “an episcopal church.” * Similarly, in our case, the
General Convention is “a bicameral legislative body made up of a House of
Bishops . . . and a House of Deputies.” *> The House of Bishops is “composed of
most of the Church’s active and resigned bishops.” *°

The defendants say that the Serbian Eastern Orthodox hierarchy

o

32 citing BLACK’S LAW DICTIONARY 615 (Sth ed.).

33 See BLACK’S LAW DICTIONARY 418 (5th ed.) (defining “episcopacy” as “[a] form of
church government by diocesan bishops.”). See also The New Shorter Oxford English
Dictionary (1993), Vol. 1, p.838 (defining “episcopacy” as “government of a church by bishops;
the system of church government in which there is an order of bishops.”).

3 See Milivojevich, 426 U.S. at 699 (“The Serbian Orthodox Church . . . is an episcopal
church . ... Its highest legislative, judicial, ecclesiastical, and administrative authority resides
in its Holy Assembly of Bishops, a body composed of all of the Diocesan Bishops presided over
by a Bishop designated by the Assembly to be Patriarch.”) (emphasis added).

% First Mullen aff., pp.7-8 (citing Const. arts. 1. 2, 4 (142-143)).
36 Id






EXHIBIT V



